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Overview

❑Module One ± Overview of Advisor Rights and Roles 
in T



Title IX 

“No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any educational program or 

activity receiving federal financial assistance.”



MODULE ONE

Overview of Advisor 
Rights and Roles 

in Title IX Proceedings
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Advisor of Choice

❑The Title IX regulations overlap with similar provisions in VAWA Section 





Institution-Appointed Advisor

❑zŽƵƌ�ĂĚǀŝƐĞĞ�ŝƐŶ͛ƚ�ǇŽƵƌ�͞ĐůŝĞŶƚ͟

❑WƌŝǀŝůĞŐĞ�ůŝŬĞůǇ�ǁŽŶ͛ƚ�ĂƚƚĂĐŚ

❑If you are also an institutional mandated reporter, what happens if your employer asks you 
to disclose information that has been shared with you by your advisee?

❑What are you going to do if your advisee asks you to do something you consider unethical, 
such as mislead or conceal evidence? 

❑You need an ethical code or strong personal/professional integrity to guide you.

❑You can be called by the other party as a witness and asked about what you know.

❑You may not like your advisee. 

❑zŽƵ�ŵĂǇ�ŶŽƚ�ďĞůŝĞǀĞ�ŝŶ�ǇŽƵƌ�ĂĚǀŝƐĞĞ͛Ɛ�ĐĂƵƐĞ͘

❑zŽƵ�ĂƌĞ�ŶŽƚ�ƌĞƋƵŝƌĞĚ�ƚŽ�ďĞ�ĂůŝŐŶĞĚ�ǁŝƚŚ�ǇŽƵƌ�ĂĚǀŝƐĞĞ͕�ďƵƚ�ŝĨ�ǇŽƵ�ĂƌĞŶ͛ƚ͕�ĨƌŝĐƚŝŽŶ�ĐĂŶ�ƌĞƐƵůƚ͘
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What is Expected of the Advisor?

❑Advise with integrity

❑Follow any applicable professional ethics

❑Get trained

❑Learn the applicable policies and procedures

❑hŶĚĞƌƐƚĂŶĚ�ǇŽƵƌ�ƌŽůĞ�ƚŚŽƌŽƵŐŚůǇ�ĂŶĚ�ǁŚĞŶ�ǇŽƵ�ĚŽŶ͛ƚ�ŬŶŽǁ�ƐŽŵĞƚŚŝŶŐ�ǇŽƵ�ŶĞĞĚ�ƚŽ�ŬŶŽǁ͕�ĨŝŐƵƌĞ�ŽƵƚ�ŚŽǁ�
to find the answer or who to ask

❑Get to know the Title IX Team, if you can, and establish a good rapport

❑Be timely, professional, and organized

❑�ŽŶ͛ƚ�ƚƌǇ�ƚŽ�ƵŶŶĞĐĞƐƐĂƌŝůǇ�ĚĞůĂǇ�ƚŚĞ�ƉƌŽĐĞƐƐ͘�dŚĞ�ŝŶƐƚŝƚƵƚŝŽŶ�ŵĂǇ�ĚĞůĂǇ�Ă�ǁĞĞŬ�Žƌ�ƚǁŽ�ƚŽ�ĂĐĐŽŵŵŽĚĂƚĞ�
ǇŽƵƌ�ƐĐŚĞĚƵůĞ͕�ďƵƚ�ƚŚĞǇ�ĚŽŶ͛ƚ�ŚĂǀĞ�ƚŽ͕�ĂŶĚ�ŵĂŶǇ�ŝŶƐƚŝƚƵƚŝŽŶƐ�ǁŽŶ͛ƚ�ĂůůŽǁ�ĂŶ�ƵŶƌĞĂƐŽŶĂďůĞ�ĚĞůĂǇ͕ �Žƌ�ĂŶ�
attempt to run out the clock. 

❑Help your advisee to sift and organize the evidence, develop a witness list, and identify any necessary 
expert sources or expert witnesses.



Risks to Being an Advisor?

❑You and your advisee may not agree on strategy

❑zŽƵƌ�ĂĚǀŝƐĞĞ�ĚŽĞƐŶ͛ƚ�ŚĂǀĞ�ƚŽ�ůŝƐƚĞŶ�ƚŽ�ǇŽƵ

❑Your advisee can fire you

❑Your advisee can refuse to cooperate with you

❑



The Advisor in K-12 Settings

❑The K-12 advisor has much the same role as the postsecondary advisor, except that 
many schools and districts grant the advisor the right to present evidence on behalf 
of their advisee, especially when that advisee is very young.

❑The K-12 process may not include a live hearing, but there will still be a decision-
making step, and the advisor can assist with the written questions and answers that 
are exchanged between the parties and the decision-maker. The key is to ensure 
that your advisee has the opportunity to be heard by the decision-maker (in 
writing).

❑Some K-12 schools and districts have live hearings but may or may not provide the 
opportunity to cross-examine. Title IX regulatory requirements do not impose a 
cross-examination mandate even if the school provides for a live hearing. State law 





Limitations on the Role of the Attorney-
Advisor

❑While the need and right for an attorney-advisor may seem to you as plain as the nose on your face, this role 
is fairly new for most colleges (2015) and schools (2020, or before per many state and board policies) 

❑Some administrators tend to view the advisory role less like a federal right and more like a (sometimes 
barely) tolerated nuisance. 

❑Some administrators resent the federal interference that has interjected attorneys into their educational 
(and by-design, non-adversarial) disciplinary proceedings.

❑Some administrators are intimidated by attorney-advisors.

❑Some administrators will punish your client if your advocacy is too zealous, if you are too pushy, if you offend 
them, or you push back against their procedurally-established boundaries.

❑ dŚŝƐ�ŝƐŶ͛ƚ�ƌŝŐŚƚ͕�ďƵƚ�ŝƚ Ɛ͛�ƌĞĂů͕�ĂŶĚ�ǁĞ�ĂƌĞ�ďĞŝŶŐ�ƌĞĂů�ǁŝƚŚ�ǇŽƵ͘�

❑ Some colleges permit the party to be disciplined for the transgressions of their advisor ʹ



The Rights of the Advisee

❑>Ğƚ Ɛ͛�ŐĞƚ�ǇŽƵ�ƵƉ�ƚŽ�ƐƉĞĞĚ�ŽŶ�ƚŚĞ�ϮϬϮϬ�dŝƚůĞ�/y�ZĞŐƵůĂƚŝŽŶƐ͕�ĂŶĚ�ƚŚĞ�
many substantive rights they confer on your advisee(s).

❑You need to be familiar with these rights to help assure that your 
advisee receives them, and you need to be prepared to advocate for 
your advisee to receive them if the college or school falls short.

❑The regulations were issued in May of 2020, taking effect August 
14



:KR¶V�:KR�LQ�WKH�7LWOH�,;�3URFHVV"

❑The Title IX Coordinator ʹ ĂŶ�ŽĨĨŝĐŝĂů�ƌĞƐƉŽŶƐŝďůĞ�ĨŽƌ�ƚŚĞ�ƌĞĐŝƉŝĞŶƚ Ɛ͛�ĐŽŵƉůŝĂŶĐĞ�ǁŝƚŚ�dŝƚůĞ�/y͘�EŽƚ�Ă�ƐƵďƐƚĂŶƚŝǀĞ�



Supportive Measures

WƌĞǀŝŽƵƐůǇ�ƌĞĨĞƌƌĞĚ�ƚŽ�ďǇ�K�Z�ĂƐ�͞ŝŶƚĞƌŝŵ�ŵĞĂƐƵƌĞƐ͟

❑Supportive measures are non-disciplinary, non-punitive individualized 
services offered as appropriate, as reasonably available, and without fee or 
charge to the complainant or the respondent before or after the filing of a 
formal complaint or where no formal complaint has been filed. 

❑Such measures are designed to restore or preserve equal access to the 
ƌĞĐŝƉŝĞŶƚ Ɛ͛�ĞĚƵĐĂƚŝŽŶ�ƉƌŽŐƌĂŵ�Žƌ�ĂĐƚŝǀŝƚǇ�ǁŝƚŚŽƵƚ�ƵŶƌĞĂƐŽŶĂďůǇ�ďƵƌĚĞŶŝŶŐ�
the other party, including measures designed to protect the safety of all 
ƉĂƌƚŝĞƐ�Žƌ�ƚŚĞ�ƌĞĐŝƉŝĞŶƚ Ɛ͛�ĞĚƵĐĂƚŝŽŶĂů�ĞŶǀŝƌŽŶŵĞŶƚ͕�Žƌ�ĚĞƚĞƌ�ƐĞǆƵĂů�
harassment. 
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Supportive Measures

❑Supportive measures may include:

� Referral to counseling, medical, and/or other 
health services

� Referral to the Employee Assistance Program

� Visa and immigration assistance

� Student financial aid counseling

� Education to the community or community 
subgroup

� Altering campus housing situation 

� Altering work arrangements for employees or 
student-employees

� Safety planning

� Providing campus escorts

� Providing transportation accommodations 

� Implementing contact limitations (no contact 
orders) between the parties

� Academic support, extensions of deadlines, or 
other course-related adjustments

� Trespass, Persona Non Grata, or Be On the 
Lookout (BOLO) orders

� Timely warnings

� Class schedule modifications, withdrawals, or 
leaves of absence

� Increased security and monitoring of certain 
areas of the campus 

� Etc.
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Supportive Measures

❑dŚĞ�ƌĞĐŝƉŝĞŶƚ�ŵƵƐƚ�ŵĂŝŶƚĂŝŶ�ĂƐ�͞ĐŽŶĨŝĚĞŶƚŝĂů͟�ĂŶǇ�ƐƵƉƉŽƌƚŝǀĞ�
measures provided to the complainant or respondent, to the extent 
that maintaining such confidentiality would not impair the ability of 
the recipient to provide the supportive measures. 

❑The Title IX Coordinator is responsible for coordinating the effective 
implementation of supportive measures.

❑^ƵƉƉŽƌƚŝǀĞ�ŵĞĂƐƵƌĞƐ�ĚŽŶ͛ƚ�ĂĐƚƵĂůůǇ�ŚĂǀĞ�ƚŽ�ďĞ�ƉƌŽǀŝĚĞĚ�ĞƋƵŝƚĂďůǇ�
between the parties, but hopefully the institution will strive to do so.
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Response to Sexual Harassment

❑The Title IX Coordinator must promptly contact the complainant to 
discuss the availability of supportive measures as defined in Α 106.30.

❑�ŽŶƐŝĚĞƌ�ƚŚĞ�ĐŽŵƉůĂŝŶĂŶƚ Ɛ͛�ǁŝƐŚĞƐ�ǁŝƚŚ�ƌĞƐƉĞĐƚ�ƚŽ�ƐƵƉƉŽƌƚŝǀĞ�ŵĞĂƐƵƌĞƐ�

❑Inform the complainant of the availability of supportive measures with or 
without the filing of a formal complaint

❑Explain to the complainant the process for filing a formal complaint.
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Emergency Removal

❑��ƌĞĐŝƉŝĞŶƚ�ŵĂǇ�ƌĞŵŽǀĞ�Ă�ƐƚƵĚĞŶƚ�ƌĞƐƉŽŶĚĞŶƚ�ĨƌŽŵ�ƚŚĞ�ƌĞĐŝƉŝĞŶƚ Ɛ͛�



Employee Administrative Leave

❑A recipient may place a non-student employee respondent on 
administrative leave during the pendency of a grievance process 
under existing procedures, without modifying any rights provided 
under Section 504 of the Rehabilitation Act of 1973 or the Americans 
with Disabilities Act.
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Training Minimums

❑Recipient must train Title IX Coordinators, investigators, decision-makers, and any 
person who facilitates an informal resolution process, as applicable, on:

❑The definition of sexual harassment in Α 106.30
❑How to apply definitions used by the recipient with respect to consent (or the absence or 

negation of consent) consistently, impartially, and in accordance with the other provisions of 
Α 106.45.

❑dŚĞ�ƐĐŽƉĞ�ŽĨ�ƚŚĞ�ƌĞĐŝƉŝĞŶƚ͛Ɛ�ĞĚƵĐĂƚŝŽŶ�ƉƌŽŐƌĂŵ�Žƌ�ĂĐƚŝǀŝƚǇ
❑How to conduct an investigation and grievance process including hearings, appeals, and 

informal resolution processes
❑How to serve impartially, by avoiding prejudgment of the facts at issue, conflicts of interest, 

and bias
❑Any technology to be used at a live hearing 
❑Issues of relevance of questions and evidence
❑Issues of relevance to create an investigative report that fairly summarizes relevant evidence. 
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Training

❑Recipient must ensure that any materials used to train Title IX 
Coordinators, investigators, decision-makers, and any person who 
facilitates an informal resolution process, must not rely on sex 
stereotypes and must promote impartial investigations and 
adjudications of formal complaints of sexual harassment.

❑You should ask to review these materials (they have to be posted 
publicly on the institutional/school/district website) and address any 



Promptness

❑A recipient must provide reasonably prompt time frames for conclusion of the 
grievance process, including: 

❑Reasonably prompt time frames for filing and resolving appeals and informal 
resolution processes if the recipient offers informal resolution processes, and

❑A process that allows for the temporary delay of the grievance process or the 
limited extension of time frames for good cause with written notice to the 
complainant and the respondent of the delay or extension and the reasons 
for the action. 

❑'ŽŽĚ�ĐĂƵƐĞ�ŵĂǇ�ŝŶĐůƵĚĞ�ĐŽŶƐŝĚĞƌĂƚŝŽŶƐ�ƐƵĐŚ�ĂƐ�ƚŚĞ�ĂďƐĞŶĐĞ�ŽĨ�Ă�ƉĂƌƚǇ͕ �Ă�ƉĂƌƚǇ Ɛ͛�ĂĚǀŝƐŽƌ͕ �
or a witness; concurrent law enforcement activity; or the need for language assistance or 
accommodation of disabilities.
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Sanctions

❑The recipient must describe the range of possible disciplinary 
sanctions and remedies or list the possible disciplinary sanctions and 
remedies that the recipient may implement following any 
determination of responsibility.

❑Mirrors Clery



Standard of Proof

❑ Clear and convincing evidence: It is highly probable that 
policy was violated. 

❑Highly and substantially more likely to be true than untrue; 
the fact finder must be convinced that the contention is highly 
probable. 

❑65% 75% 85% ± part of the lack of clarity with this standard is 
there is no real consensus on how to quantify it.

❑ 3UHSRQGHUDQFH�RI�WKH�HYLGHQFH��³0RUH�OLNHO\�WKDQ�QRW�´
❑The only equitable standard
❑50.1% (50% plus a feather)
❑7KH�³WLSSHG�VFDOH´
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Privileged Information

❑Permission required for:
� Records made or maintained by a:

� Physician
� Psychiatrist
� Psychologist

� Questions or evidence that seek disclosure of information 
protected under a legally recognized privilege must not be 
asked without permission. 

� 7KLV�LV�FRPSOH[�LQ�SUDFWLFH�EHFDXVH�\RX�ZRQ¶W�NQRZ�WR�DVN�IRU�
permission unless you ask about the records first.  
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Notice to Parties

❑Upon receipt of a formal complaint indicating that the complainant wants 



Notice to Parties

❑Inform the parties that they may have an advisor of their choice, who may 
be, but is not required to be, an attorney, under paragraph (b)(5)(iv) of this 
section, and may inspect and review evidence under paragraph (b)(5)(vi) of 
this section

❑/ŶĨŽƌŵ�ƚŚĞ�ƉĂƌƚŝĞƐ�ŽĨ�ĂŶǇ�ƉƌŽǀŝƐŝŽŶ�ŝŶ�ƚŚĞ�ƌĞĐŝƉŝĞŶƚ Ɛ͛�ĐŽĚĞ�ŽĨ�ĐŽŶĚƵĐƚ�ƚŚĂƚ�
prohibits knowingly making false statements or knowingly submitting false 
information during the grievance process

❑Provide notice of any additional allegations added after the initial notice to 
the parties whose identities are known. 
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Mandatory Dismissal (Four Grounds)

❑If the conduct alleged in the formal complaint would not 
constitute sexual harassment as defined in Α





Notice of Dismissal

❑Upon a required or permitted dismissal, promptly send written 



Consolidation of Formal Complaints

❑A recipient may consolidate formal complaints as to allegations of 
sexual harassment against more than one respondent, or by more 
than one complainant against one or more respondents, or by one 
party against the other party, where the allegations of sexual 
harassment arise out of the same facts or circumstances. 

❑This requires clear policy/protocols.

❑Consider how this practice may impact your advisee.
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Fairness and Due Process

❑The recipient must ensure that the burden of proof and the burden of 
gathering evidence sufficient to reach a determination regarding 
responsibility rest on the recipient and not on the parties. 

❑Provide an equal opportunity for the parties to present witnesses, 
including fact and expert witnesses, and other inculpatory and exculpatory 
evidence.

❑The recipient cannot restrict the ability of either party to discuss the 
allegations under investigation or to gather and present relevant evidence.
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MODULE TWO

d,����s/^KZ͛^�ZK>��
PRIOR TO THE HEARING
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Pre-Hearing Steps

❑For most colleges and schools, the steps in the pre-hearing 
resolution process include:

❑Intake/Formal Complaint
❑Notice of Allegation/Investigation
❑Initial/Dismissal Assessment
❑Investigation
❑Informal Resolution (potentially)
❑Post-investigation report/evidence review
❑Pre-hearing matters
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Intake to Investigation

❑The advisor may accompany their advisee to any intake 
meetings. The institution can conduct intake without an advisor 
present if the party assents.

❑The advisor can and should help their advisee to understand 
the details of the Notice of Investigation and Allegations (NOIA)

❑During the initial assessment (a formal or informal step in the 
process), the parties may wish to advocate for or against 
dismissal, and their advisors can help them to frame their 
arguments, and their appeals of any dismissal decisions with 
which they disagree.
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Investigation

❑The advisor may accompany the party to all investigation interviews
❑There should be clear institutional rules on the role of the advisor 

during the investigation
❑The advisor is permitted to interact with (and coach) their advisee, 

EXW�PD\�RWKHUZLVH�EH�WUHDWHG�DV�D�³SRWWHG�SODQW´�ZLWK�UHVSHFW�WR�WKHLU�
role in the interview

❑Clarify with investigators whether you need to take a break or 
sidebar with your advisee or can speak directly to them during the 
interview. 

❑Clarify whether the Advisor can address the investigators, and under 
what circumstances. 
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Investigation Report

❑The investigators will write an investigation report appropriately 
summarizing the investigation and all relevant evidence obtained.

❑OCR has created a two-step vetting process for review of the evidence and 
the report. 

❑This is intended to allow the parties and advisors to comment on the report 
prior to finalization and then to prepare for the hearing with the report in 
hand in advance. 
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Party Access to Evidence/Report

❑Prior to completion of the investigation report, the recipient will send to 
each party ĂŶĚ�ƚŚĞ�ƉĂƌƚǇ Ɛ͛�ĂĚǀŝƐŽƌ



Pre-Hearing Interactions with the 
Investigator(s)

� During the 10-day period where the report is being finalized, the 
advisee and Advisor may:

� Suggest new witnesses
� Suggestion additional questions to be asked of parties or witnesses
� Comment on the evidence
� Offer new evidence
� Challenge investigator determinations of what is relevant (evidence to 

be considered by the Decision-maker versus what is directly related 
(evidence not to be considered by the Decision-maker)
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Final Investigation Report

❑The recipient will then finalize an investigation report that fairly 
summarizes relevant evidence and, at least 10 days prior to a hearing 
(if a hearing is required or otherwise provided) or other time of 
determination regarding responsibility, send to each party and the 



Pre-Hearing Interactions with the 
Panel, Chair, or Decision-maker

� Although not explicitly required or even mentioned in the Title IX 
regulations, the Chair or Decision-maker may conduct pre-hearing 
meetings for each party (in writing, or in person)

� Pre-hearing meetings can provide an opportunity to:
� Answer questions the parties and advisors have about the hearing and its procedures.
� Clarify expectations regarding logistics, decorum, and technology (when applicable).
� Clarify expectations regarding the limited role of advisors.
� Discern whether parties intend to ask questions of any or all witnesses (in order to 

evaluate which witnesses should be invited to attend the hearing), or whether a party 
intends not to testify at the hearing

� The Chair or Decision-maker can invite parties to submit questions in advance, but this is 
not required

� The Chair or Decision-maker may try to discern any conflicts of interest/vet recusal 
requests.

� The Chair or Decision-maker may seek to understand any questions regarding relevance 
of evidence or questions and may make pre-hearing rulings.
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Informal Resolution

❑Informal resolution, that does not involve a full investigation and 
adjudication, may be offered at any time prior to reaching a 



Informal Resolution

❑Policy may not require the parties to participate in an informal resolution 
process under this section and may not offer an informal resolution process 
unless a formal complaint is filed. 

❑ZĞĐŝƉŝĞŶƚ�ŵƵƐƚ�ŽďƚĂŝŶ�ƚŚĞ�ƉĂƌƚŝĞƐ͛�ǀŽůƵŶƚĂƌǇ͕ �ǁƌŝƚƚĞŶ�ĐŽŶƐĞŶƚ�ƚŽ�ƚŚĞ�ŝŶĨŽƌŵĂů�
resolution process; and

❑Recipient may not offer or facilitate an informal resolution process to resolve 
allegations that an employee sexually harassed a student.
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Requirements of Informal Resolution 
Options

❑The parties receive a written notice disclosing: 
❑The allegations
❑The requirements of the informal resolution process including the 

circumstances under which it precludes the parties from resuming a formal 
complaint arising from the same allegations

❑At any time prior to agreeing to a resolution, any party has the right to 
withdraw from the informal resolution process and resume the grievance 
process with respect to the formal complaint

❑



MODULE THREE

d,����s/^KZ͛^�ZK>��
AT THE HEARING
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Live Hearings

❑



Provision of an Advisor

❑If a party does not have an advisor of choice present at the live hearing, 
the recipient must provide without fee or charge to that party, an advisor 
of the ƌĞĐŝƉŝĞŶƚ Ɛ͛ choice, who may be, but is not required to be, an 
attorney, to conduct cross-examination on behalf of that party. 

❑The advisee and Advisor can prepare strategy for the hearing, collaborate 
to prepare questions, devise and rehearse opening statements, closing 
statements, impact statements, etc. 

❑They can prepare witnesses, including expert witnesses, prepare exhibits, 
and visuals.

❑Advisors should be aware of any institutional policies or procedures that 
may limit the last-minute introduction of evidence at the hearing, rather 
than through the investigation.
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Hearing Technology

❑



Questioning & Cross-Examination

� The live hearing requirement for higher education allows the parties to ask (direct 
and) cross-examination questions of the other party and all witnesses through their 
advisor.

� Such cross-examination must be conducted directly, orally, and in real time by the 
SDUW\¶V�DGYLVRU�DQG�QHYHU�E\�D�SDUW\�SHUVRQDOO\�

� The Chair or Decision-maker must permit relevant questions and follow-up 
questions, including those challenging credibility. 

� You may want to explain why you think a question is relevant or will lead to a 
relevant answer but be clear that the rules permit you to do so.

� Once you pose a question, the Chair or Decision-maker must first determine 
whether a question is relevant and direct party to answer.

� Must explain any decision to exclude a question as not relevant.
� The determine of relevance by the Chair or Decision-maker is final, pending appeal.
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Questioning & Cross-Examination

❑If a party or witness does not submit to cross-examination at the live hearing, the 
decision-maker(s) must not rely on any statement (during the investigation or 
hearing) of that party or witness in reaching a determination regarding responsibility.

❑All witnesses must testify live for their statements to be admissible. This would 
include police officers, nurses, doctors, experts, the investigator, etc. 

❑The regulations are unclear as to whether this would be true of questions from the panel 
versus those posed by advisors during cross-examination. 

❑The decision-maker(s) cannot draw an inference about the determination regarding 
responsibility based solely ŽŶ�Ă�ƉĂƌƚǇ Ɛ͛�Žƌ�ǁŝƚŶĞƐƐ Ɛ͛�ĂďƐĞŶĐĞ�ĨƌŽŵ�ƚŚĞ�ůŝǀĞ�ŚĞĂƌŝŶŐ�Žƌ�
refusal to answer cross-examination or other questions.

❑Your advisee could choose to appear, choose not to appear, choose to appear and 
answer all questions, or choose to appear and answer some but not all questions. 

❑/Ĩ�ǇŽƵƌ�ĂĚǀŝƐĞĞ�ŶĞĞĚƐ�Ă�ǁŝƚŶĞƐƐ Ɛ͛�ƚĞƐƚŝŵŽŶǇ�Žƌ�ĞǀŝĚĞŶĐĞ͕�ǇŽƵ�ŶĞĞĚ�ƚŽ�ŵĂŬĞ�ƐƵƌĞ�ƚŚĞ�
witness attends the hearing and is willing to answer the questions that are posed. 
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Questioning & Cross-Examination

❑So, how many questions should you be prepared to ask?

❑Our advice is to ask each witness (through direct examination or 
cross-examination) about every significant statement they have made 
(use the investigation report and interview transcripts as a roadmap). 

❑The Title IX regulations are unclear about whether the advisor needs 
to ask each witness about one thing, or everything. 

❑Given that the regulations are confusing on this point, we think you 
need to be well-prepared to be thorough.
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Questioning & Cross-Examination

❑Work with your advisee so that you know what to ask of each witness, and 
what your advisee wants you to ask.

❑Stick to what is relevant, which means the evidence would tend to prove 
or disprove an issue in the complaint.

❑Expect that the panel or decision-maker may ask many questions as well, 
and that it may do so before you have a chance to. If so, the Chair or 
decision-maker may rule your question is not allowed, if all it does is 
duplicate a previously-asked question. 

❑Thus, you need to keep track of what is asked and be prepared to explain 
why your question is relevant or may produce a different answer than was 
provided already. 
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Questioning & Cross-Examination

❑�Ğ�ƌĞƐƉĞĐƚĨƵů͘��ƐŬ�ĚŝƌĞĐƚ�ƋƵĞƐƚŝŽŶƐ͘��ŽŶ͛ƚ�ƚƌǇ�ŝŶƚŝŵŝĚĂƚŝŽŶ�ƚĂĐƚŝĐƐ͘�
They will likely backfire. 

❑tĞ�ƐƵŐŐĞƐƚ�ǇŽƵ�ĚŽŶ͛ƚ�ŐĞƚ�ƚŽŽ�ƚƌŝĐŬǇ͕ �ĞŝƚŚĞƌ͕ �ĨŽƌ�ƚŚĞ�ƐĂŵĞ�ƌĞĂƐŽŶƐ͘

❑You may want to remain seated while questioning. A hearing is not a 
courtroom.

❑Try to respect the rules and boundaries of the process, even if you 
ĚŽŶ͛ƚ�ĂŐƌĞĞ�ǁŝƚŚ�ƚŚĞŵ�;ƵŶůĞƐƐ�ƚŚĞǇ�ǀŝŽůĂƚĞ�ƚŚĞ�ƌĞŐƵůĂƚŝŽŶƐͿ͘�

❑Remember to pause after your question to allow the Chair/Decision-
maker to determine the relevance of your question.

❑Avoid multi-part or confusing questions. 
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Questioning & Cross-Examination

❑When your advisee is being questioned, be supportive. If they are 
uncomfortable or emotional, you can ask for a break. 

❑If a question is abusive, ask the Chair or Decision-maker to rule on it. 
❑If you think your advisee has not understood the question, ask the 

Chair/Decision-maker for it to be repeated or clarified, or repeat it for your 
advisee.

❑Thus, you need to pay close attention to the question being asked.

❑Prep your advisee that it may be helpful to pause before answering, pose the 
question again to themselves in their head, make sure they understand what 
is being asked, compose their thoughts in response, and then answer. 

❑If your advisee wants to pause to discuss a question or answer with you, they 
can do so, and you can also make a request to pause or confer before they 
answer. 
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Prior Sexual History

❑YƵĞƐƚŝŽŶƐ�ĂŶĚ�ĞǀŝĚĞŶĐĞ�ĂďŽƵƚ�ƚŚĞ�ĐŽŵƉůĂŝŶĂŶƚ Ɛ͛�ƐĞǆƵĂů�
predisposition or prior sexual behavior are not relevant, unless:

❑ƐƵĐŚ�ƋƵĞƐƚŝŽŶƐ�ĂŶĚ�ĞǀŝĚĞŶĐĞ�ĂďŽƵƚ�ƚŚĞ�ĐŽŵƉůĂŝŶĂŶƚ Ɛ͛�ƉƌŝŽƌ�ƐĞǆƵĂů�ďĞŚĂǀŝŽƌ�
are offered to prove that someone other than the respondent committed the 
conduct alleged by the complainant, or

❑ƚŚĞ�ƋƵĞƐƚŝŽŶƐ�ĂŶĚ�ĞǀŝĚĞŶĐĞ�ĐŽŶĐĞƌŶ�ƐƉĞĐŝĨŝĐ�ŝŶĐŝĚĞŶƚƐ�ŽĨ�ƚŚĞ�ĐŽŵƉůĂŝŶĂŶƚ Ɛ͛�
prior sexual behavior with respect to the Respondent and are offered to 
prove consent. 
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Formal Resolution for K-12 Schools 
and Other Recipients

❑Elementary and secondary schools, and other recipients that are not 
postsecondary institutions (e.g., scouting organizations), may, but need 
not, provide for a hearing (some already have to under state, board or, 
district rules, and will continue to do so).

❑With or without a hearing, after the recipient has sent the investigation 
report to the parties pursuant to paragraph (b)(5)(vii) of this section and 
before reaching a determination regarding responsibility, the decision-
maker(s) must afford each party the opportunity to submit written, 
relevant questions that a party wants asked of any party or witness, 
provide each party with the answers, and allow for additional, limited 
follow-up questions from each party. 





Written Determinations

� The written determination regarding responsibility includes the following:
� Sections of the policy alleged to have been violated

� A description of the procedural steps taken from the receipt of the formal complaint through the 
determination, including any notifications to the parties, interviews with parties and witnesses, 
site visits, methods used to gather other evidence, and hearings held

� Statement of and rationale for the result as to each specific allegation 

� Should include findings of fact supporting the determination and conclusions regarding the 
application of the policy to the facts

� Sanctions imposed on Respondent

� Any remedies provided to the Complainant designed to restore or preserve access to the 
education program or activity

� When the outcome is considered final, and any changes that can occur prior to finalization



MODULE FOUR

d,����s/^KZ͛^�ZK>��
POST-HEARING

©2020 ATIXA: The Association of 
Title IX Administrators

Find out more at www.atixa.org/r3/ 66





Appeals

❑The recipient must notify the other party in writing when an appeal 
is filed and implement appeal procedures equally for all parties.

❑Ensure that the decision-maker(s) for the appeal is not the same 
person as the decision-maker(s) that reached the determination 
regarding responsibility or dismissal, the investigator(s), or the Title IX 
Coordinator.

❑Give the parties a reasonable, equal opportunity to submit a written 
statement in support of, or challenging, the outcome.
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Appeals
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Conflict of Interest

� Conflicts of interest are expressly prohibited in the 2020 Title IX regulations.

� Types of conflicts:
�



Bias

� Advisors should be prepared to recognize and raise issues of bias

� During the investigation, raise issues of bias with the Title IX Coordinator

� If bias appears at the hearing, request a sidebar to raise it with the Chair or 
Decision-



Record Keeping

❑The recipient must maintain for a period of seven years records of ʹ

❑Each sexual harassment investigation including any determination regarding 
responsibility.

❑



Record Keeping

❑All materials used to train Title IX Coordinators, investigators, decision-
makers, and any person who facilitates an informal resolution process

❑Records of any actions, including any supportive measures, taken in response 
to a report or formal complaint of sexual harassment. 

❑/Ŷ�ĞĂĐŚ�ŝŶƐƚĂŶĐĞ͕�ĚŽĐƵŵĞŶƚ�ƚŚĞ�ďĂƐŝƐ�ĨŽƌ�ƚŚĞ�ĐŽŶĐůƵƐŝŽŶ�ƚŚĂƚ�ƌĞĐŝƉŝĞŶƚ Ɛ͛�
response was not deliberately indifferent

❑Document that recipient has taken measures designed to restore or 
ƉƌĞƐĞƌǀĞ�ĞƋƵĂů�ĂĐĐĞƐƐ�ƚŽ�ƚŚĞ�ƌĞĐŝƉŝĞŶƚ Ɛ͛�ĞĚƵĐĂƚŝŽŶ�ƉƌŽŐƌĂŵ�Žƌ�ĂĐƚŝǀŝƚǇ�

❑If a recipient does not provide a complainant with supportive measures, 
then the recipient must document the reasons why such a response was 
not clearly unreasonable in light of the known circumstances. 

❑The documentation of certain bases or measures does not limit the 
recipient in the future from providing additional explanations or detailing 
additional measures taken.
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Training Records

❑The recipient must make all materials used to train Title IX 



Retaliation

❑The recipient must implement a policy that no recipient or other person 
may intimidate, threaten, coerce, or discriminate against any individual for 
the purpose of interfering with any right or privilege secured by Title IX, or 
because the individual has made a report or complaint, testified, assisted, 
or participated or refused to participate in any manner in an investigation, 
proceeding, or hearing under Title IX. 

❑Retaliation also includes intimidation, threats, coercion, or discrimination, 
including charges against an individual for code of conduct violations that 
do not involve sex discrimination or sexual harassment, but arise out of the 
same facts or circumstances as a report or complaint of sex discrimination, 
or a report or formal complaint of sexual harassment, for the purpose of 
interfering with any right or privilege secured by Title IX.
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Retaliation

❑Complaints alleging retaliation may be filed according to the grievance 
procedures for sex discrimination required to be adopted under Α 106.8(c).

❑The exercise of rights protected under the First Amendment does not 



³&RQILGHQWLDOLW\´

❑The Recipient must maintain the confidentiality of the identity of any 
individual who has made a report or complaint of sex discrimination, 
including any individual who has made a report or filed a formal 
complaint of sexual harassment, any complainant, any individual who 
has been reported to be the perpetrator of sex discrimination, any 
respondent, and any witness, except as may be permitted by the 
FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR part 99, 
or as required by law, or to carry out the purposes of 34 CFR part 106, 
including the conduct of any investigation, hearing, or judicial 
proceeding arising thereunder. 

❑As a result, the recipient may ask all advisors to sign NDAs regarding 
the resolution process and any materials shared with advisors. 
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