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User Manual Series

is manual,along with the entire Child Abuse and Neglect User Manual Series,is available from Child
Welfare Information Gateway. For a full list of available manuals and ordering information, confact:

Child Welfare Information Gateway
1250 Maryland Avenue, SW
Eighth Floor
Washington, DC 20024
Phone: (800) FYI1-3366 or (703) 385-7565
Fax: (703) 385-3206
E-mail: info@childwelfare.gov

e manuals also are available online at http://www.childwelfare.gov/pubs/usermanual.cfm.
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e juvenile court operates according to the legahim to make well-informed decisions to address needs
power of parens patriae.e parens patriae doctrinefor housing, childcare, in-home services, domestic
stipulates that the State has the legal authority to dolence advocacy, mental health or substance abuse
as the guardian of children whose parents are unafglatment, paternity establishment, child support,

to provide adequate protection or meet their neeelducational services, or employment. Also unique
su ciently. to the juvenile court, particularly in CPS cases, are

_ _ _ the frequent review of parents and the assessment of
Today, juvenile court judges hear cases allegérégmcy performance.

child abuse and neglect, delinquency, and status

o enses. Most also hear TPR cases and adoptiom

matters. Some juvenile courts have responsibility for SpeciaLIizED CouRTs
mental health commitment and admission hearings;
abortlo.n cqnsent waivers for minors, and petitions f|9|ra nyh
emancipation.

other typesdlarly in.<utiliTJ 13 OQith
especializedZ or ededicatedZ courts that focus on

e organization and structure of juvenile courts varparticularsdlarly as, such as mental health, truancy,
widely from State to State and within States, dependftfjnestic violence, substance abuse, child support,

on how State legislatures create their court systé@fd larly entry.  Specialized courts dlarly idesigned to
and on the volume of cases in each jurisdiction. SdifHilarly itreatment and services for theospess”

large communities have full-time courts dedicated!fb@ddition to, or instead of, per shment, such as
hearing just child abuse and neglect or delinquerfégarceration. ese courts dlarly imore common in
cases, while others have one or more full-time colffger cother typesthat have available funding.

that hear a mix of juvenile cases. Judges in smdif& specialized court_s .thaj[ dlarly iparticularly relevant
and rural communities regularly hear a variety of ci&&PS cases dlarly ihighlighted herarly .

types and commonly hear all the juvenile cases on the

same docket with other types of cases. Family Courts

How Juvenile Courts Are Di erent From Other; ; Several States either have orsdlarly impleliTd 13
Courts; ; er “edZ or scoordinatedZ family courts that hear
most, if not dll, of the di erent types of cases hav 13

Juvenile courts operate like other courts whig, do Oith children and families. Family courts are
deciding whether a child was abused or neglecte§firactutized by:

committed a delinquent act or a statense. What i\\ Case management practices that n.<udite the
is unigue about juvenile courts is that they also make

. . . resolution of cases;
extensive use of experts, including CPS caseworkers,

juvenile probation ocers, psychologists, mentaE\\ Specialized services;

health professionals, physicians, domestic violence

specialists, educators, child development speciaffftsCoordination of dil cases involv 13 the same
foster parents, relative caretakers, and othees. family, often before the same judge;

court utilizes the expertise of these individuals ?\ _ ¢ al _ _ wuti
understand children and their families better, Whég/ Extensive use of alternative dispute resolution
events occurred that necessitated court intervention, methodologies;
and how to prevent recurrence. Juvenile COUE®\ Reduced court appearances;
attempt to look beyond individual and familyaits*

to understand the family and child as a wholey

n The Court System and Child Protection



Model Family Courts

Currently, there are 25 model family courts located throughout all the States and the District of
Columbia. e National Council of Juvenile and Family Court Judges (NCJFCJ) has conducted gxtensiye
information dissemination, curriculum development, and training and technical assistance in support of
the model courts process. lIts nationally recognized Child Victims Act Model Courts Initiative wqrks to
improve juvenile and family court practices in child abuse and neglect cases hationwide.

A 'model courtZ is created when a lead judge in a juvenile court jurisdiction seeks to implemen{ the
principles of court reform. ese were “rst formulated in the 1995 NCJFCJ pub .
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in State custody and give less discretion and authority
to the courts. CPS caseworkers who recognize and
know how to access the powers of the courtndgill “




Power To Subpoena Documents and Records

Courts also have the power to issue a subpoena
duces tecum (i.e., a court order requiring the release
of speci“ed documents or records).is subpoena
commands a person to produce in court certain
designated documents or records. For example, a
court may require a hospital to provide its records on
a childes care or compel a CPS caseworker to produce
a case “le or notes of conversations.

Power To Assist CPS Investigations

CPS caseworkers can face seemingly insurmountable
barriers in their investigations of suspected child
maltreatment. For example, parents are under no
legal obligation to allow CPS to enter their homes to
conduct aninvestigation. e Child Abuse Prevention
and Treatment Act (CAPTA), as amended by the
Keeping Children and Families Safe Act (P.L. 108...
36), requires a CPS worker to advise the individuals
being investigated for child abuse or neglect of the

complaints and allegations being made against them,
but they must still protect the cal®ntiality rights
4C /Pt Tw 14.0wnsurmountables pored aOwnshild




contempt is punishable immediately. Both direct
and indirect criminal contempt can be punished by
incarceration for a “xed time determined by statute,
a “ne, or both.

Power To Order Treatment

Some States speci“cally authorize courts to order
parents to participate in mental health or substance
abuse treatment. Whether or not the court has that
power by statute, it does have the power to determine
if the child should be removed from or returned to
a parent, which may be conditioned on the parentss
participation in treatment.

Inherent Power of the Position

One of the most signi“cant judicial powers is not
found in statutes or in case law; it is the power to
gain the attention of others. Most of the professionals
involved with child maltreatment respect the position
and authority of the court and are responsive to judicial
requests or inquiries. When a judge calls a meeting to

address a particular issue or invites stakeholderstinm=
child abuse or neglect case to a meeting, they usually
attend. is is the power sto get people to the table.Z

Of course, the outcome of such a meeting depends on
the judgees leadership skills and the extent to which
the attendees are willing and able to communicate
e ectively and to collaborate in achieving system
improvements. (See Chapter 9, Court Improvement
and Best Practices for more on judicial leadership.)

For information on any particular Statess child abuse
and neglect laws, visit http://www.childwelfgre.
gov/systemwide/laws_policies/search/index.

cfm.







every citizenss right to an attorney) does attach in
some TPR cases, but not?ll.

e quality of this representation varies widely among
lawyers and courts. With the goal of improving
quality, national, as well as many State and court,
standards or guidelines exist for attorneys practicing
juvenile and family law. Some jurisdictions also
mandate training before appointing attorneys to child
abuse and neglect proceedings. In fact, the amended
CAPTA requires that attorneys representing children
receive training that is «appropriate to [their] féle.Z

e Right to a Jury Trial

A fewl8(y citizonOys r)144 T-6.a




How children are represented in child maltreatment
cases,whether by a lawyer, a volunteer GAL or
CASA, or one of each,is a matter of State law or













If the court “nds that reasonable e orts have not beetk Additionally, reasonable e orts require that
made, CPS funding from Federal and State sourcesservices be available and accessible to Ms. Smith
may be reduced. and Mr. Johnson. us, if transportation to
substance abuse treatment or weekly urine
% In this case example, the requirements for screens is an issue, the CPS caseworker may want

bypassing reurgation e orts are not met, SO g provide transportation or bus tokens to them.
the caseworkers should assume that the goal

is to reunify the children with their biological
parent, Ms. Smith. (For more information on I HE ADOPTION AND SAFE FamiLiEs AcT

circumstances where reuni“cation should not be

the goal, see th_e next section OﬂAdODt'_O'? In 1997, Congress passed the Adoption and Safe
and Safe Families Act, as, well as _EXh'b't 4I'i?amilies Act (ASFA) (PL. 105...89) in response to
Circumstances Under Which Rewaition IS oncerns that many children were remaining in
Not Attemp'Fed.) In order to meet the reas‘()r""lb'f‘?)ster care for long periods or experiencing multiple

e orts requirement, the' CPS caseworker mq facements. e law requires timely permanency
conduct a comprehensive and thorough family, ning for children. Permanency for children
assessment t(_) identify spec!“c services that W’Uolves either reuni“cation with the biological
a@dress the issues prompting removal of tBgrent, legal guardianship with a relative or caregiver,
children. e CPS caseworker, for example, Mayy,htion, or an alternative planned permanent living
recommend that a domestic violence specialigt,ngement. ASFA emphasizes that the childes safety

conduct. a domestic violence asse.sgment. VYgl'fhe paramount concern in any child maltreatment
Ms. Smith and that Mr. Johnson participate in Rase

batterer intervention program.

In addition, ASFA addressed the lack of clarity

74 In this case, the court also may expect that trbegarding what constituted making ereasonable

following services will be o ered to demonStraté?ortsZ to keep families togethere legislation:
reasonable erts:

%\} Restricts the reasonablerés requirement of
attempting to keep families intact by permitting
it to be waived under speal’ circumstances,
...\ A child sexual abuse assessment of the 12>g,,ch as severe or chronic maltreatment or the
year-old; death of another child in the household due to
...\ A substance abuse assessment and treatmenmaltreatment;
plan for Ms. Smith and Mr. Johnson;

...\ A developmental or medical assessment
the children;

€\\ Expands the reasonableorés requirement

to make it applicable to CPS e orts to secure
...\ A parenting program; permanent homes for children who will not be
...\ Emergency bene‘ts for the family (e.g., reunited with their families;

temporary shelter, groceries voucher);

...\ Domestic violence counseling;

€\\ Mandates a permanency hearing to occur no

...\ Enrollment in the Temporary Assistance for more than 12 months after a child is placed in
Needy Families program; foster care;

...\ Vocational rehabilitation services; _ . . -
€\\ Dictates, with some exceptions, that petitions for

..\ Parent and sibling visitation. termination of parental rights need to leel for

The Interplay Between Child Maltreatment Legislation and Caseworker Practice



children who have been in foster care for 15 of
the previous 22 months;

€\\ Includes several provisions to promote, to
facilitate, to fund, and to support adoptive
placements;

€\\ Gives substitute care providers the right to receive
notice of court hearings and the opportunity to
be heard;

€\\ Requires criminal record checks on all substitute
care providers;

€\ Directs that compliance with these provisions
and other performance standards be carefully
monitored and enforcéd.

ASFA has a signi“cant impact on caseworker practice,
guiding caseworkers through family rexation,

the provision of services to the family, and alternative
permanent placements, if necessary.

¥4 Ms. Smith and Mr. Johnson abuse alcohol and
cocaine, which exacerbates the incidence and
severity of physical violence perpetrated by Mr.
Johnson. Substance use disorder and domestic
violence are commonly known to be chronic
issues that typically require extensive time for
successful treatment and resolution. ASFA
requires that Ms. Smith and Mr. Johnson address

and resolve their substance abuse and domestie
violence issues in a shortened and restricted
length of time. If Ms. Smith and Mr. Johnson

cannot resolve their issues within 12 months, the
CPS caseworker is faced with the possibility of







The Juvenile Court Process

O ther than judges or attorneys, most peayle “
court proceedings intimidating and confusing.
Child protective services (CPS) caseworkers and
families involved in juvenile court face the daunting
task of understanding the court process, the roles of
court personnel, the complex legal jargon, and the
courtss expectation of them. CPS caseworkers need
to be competent in navigating the juvenile court
process to achieve positive outcomes for children and
families. is chapter discusses the juvenile court
process and the responsibilities of child protection
caseworkers, attorneys, and judges at each step of
a familyss involvement with the court. Exhibit 4-1
presents a "ow chart of the juvenile court process.
Because the process varies widely across jurisdictions,
this "ow chart illustrates one example of how a child
maltreatment case might proceed.

THE PeTimioN FOR REMOVAL

Cases of any type begin with the “ling of an initial
pleading with a court. A child protection proceeding
is initiated by “ling a petition. e petition usually

will be captioned eIn re Jane Doe,Z meaning it is
brought regarding her. e State or county is the
petitioner and the parents, caretakers, or child may be
referred to as respondents. ey are not «defendantsZ
and the petition does not schargeZ them with child









An example would be a case in which maltreatment is Continuances, Adjournments,; ;
substantiated and removal does not appear necessary, Postponements, and Delays; ;
but the parents are resistant to CPS interventiom.

e court may be convinced to exercise its powergontinuances (postponements of a date of a trial,
of persuasion, or even coercion, to promote parefghring, or other court appearance to a later date)

cooperation. or adjournments (temporary postponements of the

Whereex parte removal is requested, judges haveptri?é: eedings O.f a C.a se until a _spdciUture time)

. . . should be avoided, if at all possible. ey waste court
option of denying the request or of scheduling an . . .
o . . . time and inconvenience the parties, CPS caseworkers,
initial hearing at which the issue of placement ca . )

: : . . attorneys, Guardian ad Litem (GAL) or court-
be considered more fully. In making the decision ointed special advocate (CASA) volunteers, and
whether to grant the application ex parte, the jud%%p P ’

a

will determine the risk of harm to the child if remov tnesses. Typically, the impact of these delays is felt

is not authorized and what e orts CPS has made mPst acutely by the children and families involved.

could make to avoid removal or reduce the risk oPSt importantly, they dela_ly resolution of the case
harm and permanency for the child.

When immediate removal of a child is dictated by
emergency circumstances, a petition shoultbdhe “
promptly and judicial approval for the removal

obtained. e laws of some States set time limits e “rst event in court after the “ling of a petition
for obtaining retroactive approval for the removas the initial hearing, known also as the preliminary
Courts have procedures in place to ensure that GP&ective hearing, shelter care hearing, detention
caseworkers have round-the-clock access to a jhdg¢ing, emergency removal hearing, or temporary
with the expertise and authority to respond to requestistody hearing. It occurs soon after lihg 6f the

for removal. If these procedures are not availablgetition or the removal of the child from the home.
preferred by the court, a CPS caseworker needsetprecise deadline for this hearing depends on State
ensure that the timely “ling of the petition occurtaw. Ideally, it should occur on the “rst day following
immediately after emergency removals. the “ling of the petition, upon removal of the child,

S _ or as soon as possible thereafter.
In some jurisdictions, removals by police or CPS

caseworkers are sometimes made without judictahitial hearing is the most critical stage in the child
authorization or any attempt to obtain it, even imbuse and neglect court process. Many important
nonemergencies. is practice was condemned kglecisions are made and actions taken that chart the
the U.S. Court of Appeals for the Second Circuicourse for the remainder of the proceeding. At this
which held that [I]t is unconstitutional for Statehearing, the relationships between those involved
o cials to e ect a childss removal on an semergerioythe process also are established, and the tone is
basis where there is reasonable time safely to olsteirfor their ongoing interactions. Too often, these
judicial authorization consistent with the child®earings are brief and perfunctory, but to the extent
safetyZ While this ruling may apply only to Stateghat su cient time is devoted to them to address the
within the Second Circuit, it reminds practitionerselevant issues thoroughly, initial hearings facilitate
of the importance of obtaining judicial authorizatioand expedite the resolution of the €aserom a
whenever possible. caseworkerss perspective, being ill-prepared, having
incomplete information, or having a judge unfamiliar

THE INITIAL HEARING

The Juvenile Court Process



with family court proceedings typically lead to a poor
initial hearing. Having thorough documentation,
service plans, and an established positive relationship
with the judge frequently lead to a good initial
hearing.

e main purpose of the initial hearing is to determine
whether the child should be placed in substitute care
or remain with or be returned to the parents pending
further proceedings. e critical issue is whether in-
home services or other measures can be put in place
to ensure the childes safety.

For information about the appropriate lengths
for hearings in the juvenile court process, |refer
to the National Council of Juvenile and Family,

Court Judgese Adoption and Permanency Guigdelines:
Improving Court Practice in Child Abuse and Neglect
Cases, and Resource Guidelines: Improvi Court
Practice in Child Abuse and Neglect Cases at http://
www. pppncjfcj.org/html/publications.html.

Parties To Be Present at Initial Hearings; ;

Both parents, including any putative father, need to
be noti“ed of the hearing and be present. Extended
family members who could become placement options
also need to be identi“ed as a part of this process.
Issuing domestic violence protective, restraining,
or similar orders directed to alleged abusers may be
considered as an alternative to removing the child.

e child also should be present at the hearing unless
it would be detrimental to the childes well-being. As




€\\ e determination of paternity of any putative €\\ e roles and responsibilities of each of the other
father; participants;

€\\ e assessment of the need for mental healtf£\\ What will happen before the next hearing;
substance abuse, medical, or other diagnostic tests _
for the parents and the child (sometimes the€d € courtss expectations of the parents.

assessments cannot be initiated until after there. .
€ judge should promote a cooperative, problem-

has been an adjudication of child maltreatmentgblving approach to resolving the case and control

€\ e identi“cation and location of any absen@nY con’ict or hostility between the parti€®o
parent or family member who is a potentia{he extent that the initial hearing may not conform
placement option or source of emotional dP the process outlined above, CPS caseworkers are

encouraged to do what they can to “Il in the gaps for
parents and to incorporate these approaches in their
€\\ e resolution of child support; interactions with all participants. (See Chapter 7,
Going to Court, for a discussion of judgese expectations

€\\ e provision of relevant records including o, cpS caseworkers and how to woektevely with
criminal, medical, educational, and substanggers )

abuse or mental health treatment for parents and
the child;

“nancial support for the child or family;

PreETRIAL CONFERENCES

€\\ e timing of visitation with parents and siblings

if the child is placed outside the home; _
Some courts use pretrial conferences, also known as

€\\ e appropriateness of the case for mediation i§ettlement conferences, in child maltreatment cases.
that service is available; ese conferences are opportunities for the parents,

their attorneys, and the childes advocates to discuss

€\ e discovery (pretrial process that allows each settiement in the form of stipulated, or agreed to,
party to obtain information relevant to the case

from the other parties);
€\\ e determination of the next court date.

e initial hearing should establish a supportive
atmosphere in which parents are treated with dignity
and respect. It is a process that should focus on
understanding the problems the case presents and
solving them as quickly as possible so the family can
be reunited safely.

e judge also should explain to the parents:
€\\ eirrights;

€\\ e course that the case will take, including
possible outcomes ranging from dismissal to
termination of parental rights (TPR);



Mediation

An increasing number of juvenile courts across the country are using mediation and other nonadversa
dispute resolution methods, such as family group conferencing, to settle child maltreatment and TPR
cases. e mediation process usually is called sdependency mediationZ and is similar in many ways to
settlement conferences, except that there is a skilled and trained mediator facilitating the discugsion.
Family group conferencing also utilizes a facilitator, but tries to involve the childss extended famjly mor
fully and encourages family members to craft their own plans for the support of the child and pdrent.

may produce agreement on some issues and at least shorten the time necessary for th& adjuditation.

away. CPS caseworkers need to p"’lrt'c'p""teD'i'gcoveryin child maltreatment cases usually involves

settlement discussions to ensure that the terms,of parentss and childss attorneys asking CPS for its

the stipulations accurately re"ect the seriousnesgQlyys  n most States, they are entitled to those

the maltreatment. A stlpulgtlon th"_"t the Ch'ld Wa%cords. While details of the initial and investigative

neglected, for example, provides no information ab%* orts are revealed, the name of the reporter is not.
what actually happened. To support.the developm S may not be able to look at certain records from
of an appropriate case plan, the critical facts of a GREr sources, such as mental health evaluations o

need to be mclgd.ed in t'he stlpulatlonsege facts substance abuse treatment records that carry theif
also enable participants in future proceedings to kngyy con“dentiality protections. Such records

exactly what issues necessitated court action anHoWever usually can be obtained by other means

Measure progress. Records from a private practitioner may be obtained

Settlement discussions should include the chillflough @ subpoena duces tecum (an order requiring
advocates. e advocates and the CPS caseworREFSON t0 produce for the court spattiiocuments

should ensure that the childs safety and needsC4f€cords). State agency records can be obtained b
re"ected in the settlement. e court should requireSme'ttmg a Freedom of Information Act request.

the recpmmendatlons of the child-s GAL or CASCﬁ‘ther forms of discovery also are available in some
before it approves the agreement. Parents must &0k < and jurisdictions. ese include:

be coerced or be enticed to admit facts that they deny.

Before accepting any settlement, the court must &k Interrogatories or written questions that need to
that the parents be certain that they have entered into be answered under oath within a speciime

the agreement freely and voluntarily and with a full frame;

understanding of the potential consequences and
rights they have waived by doing so. €\\ Requests for admissions that are deemed admitted

if not denied under oath by a spedate;

DiscoverY €\\ Depositions or transcribed oral examinations
under oath.

Discovery is a pretrial process that allows each party
to obtain information relevant to the case from THE ADJUDICATION HEARING
the other parties. It is intended to avoid etrial by

ambush,Z to narrow the contested issues, and t(?1 : .
. If the case is not settled by agreement of the parties
expedite settlement.

it will go to adjudication. Once the petition lisd, <

ial

When settlement conferences and mediation fail to produce agreement on the entire case, they nevergheless

=4




the court schedules an adjudication hearing (also

known as the «fact-“nding hearingZ or ejurisdictionat
hearingZ). At the adjudication hearing, the court
decides whether CPS can prove the allegations in
its petition. e CPS attorney will present evidence
through the testimony of the CPS caseworker, law
enforcement o cers, or other witnesses, including




e GAL or CASA also should prepare and distribute

schedules or for controlling the conduct of thg court report in the same manner, addressing the
parent. It also can order CPS to conduct follow-yame issues.

visits with the family to ensure the childes protection.
Essentially, the disposition hearing determines what
will be required to resolve the problems that led 1o
CPS intervention.

e Case Plan CB6(elor 10(e the ci
EWdentify andycpecitoneeispf the

erulesofevidence are relaxed in disposition hearings,
and they are generally less formal than adjudications,
although witnesses sometimes testify and are cross-
examined. While the disposition hearing is sometimes
held on the same day as the adjudication hearing, the
National Council of Juvenile and Family Court Judges
recommends that the disposition hearing be separate
and follow the adjudication within 30 d#ys.

Court Report

CPS must prepare a disposition court report and
present it to the court, the counsel for all parties, and
any GAL or CASA at least 7 calendar days prior to
the hearing or by the time speci“ed in any local court
rules. e court report should:

€\\ Outline the history of CPS involvement with the
child and family including identi“cation of the
current placement as well as all prior placements;

€\\ Specify the reasonable e orts made to avoid
placement and, if the child was placed, to achieve
reuni“cation;

€\\ Identify and evaluate placement options;

€\\ Update the status of any unresolved issues from
the initial or adjudication hearings;

€\\ Attach the case plan and any relevant evaluations,
assessments, or reports (medical, psychological,
psychiatric, developmental, or educational)
related to the child or parents;

€\\ Make other appropriate recommendations for
court action.

Epositio













Exhibit 4-2

Circumstances Under Which Reuni“cation Is Not Attempted

ASFA provides that under some circumstances reuni“cation should not be the goal:

€ A parent has aided, attempted, conspired, solicited, or committed the murder or voluntary mgnslaughter
of another of his or her children;

€ A parent has committed a felony assault resulting in serious bodily injury to the child or anofher of fhe
parentes children;

€ A “nal decision is being made regarding an involuntary TPR to a sibling;

€ Other circumstances under which e orts to preserve or to reunify the family are inconsistert with the
childes permanency plan, which holds the childes health and safety as garamount.

have lost custody of a child tempor&riBecause

the stakes are so high, TPR hearings are the most
formal, longest, and frequently appealed of all child
maltreatment proceedings. TPR hearings also may




that they pose less risk of harm to the children and
if the children are older and better able to protect
themselves.

Termination of Parental Rights; ;
Petitions and Service; ;

Drafted by the CPS attorney, TPR petitions will
allege facts that, if proven, would satisfy the grounds

for termination in State law. In many States, TPRis a
separate action from the child maltreatment case and









€\\ An ethnic background that is non-Caucasian;
€\\ Any child age 6 or older;
€\




trial court. ey examine the record and determine € appellate process often is extremely slow. Orders,
whether: transcripts, and appellate briefs need to be prepared,
“led, and selected for submission to the appellate
€\ e trial judge abused his or her discretion in court. Appe”ate judges should confer, make a
“nding the facts; tentative decision, and identify one member to write
, : the opinion. Negotiations over the decision can take
€\\ e facts support the judgess conclusions of the . L —
_ considerable time in cases where there areangni
law di erences of opinion. It is not uncommon for this
€\\ e judge correctly applied the law to the facts. Process to take more than a year from the time of
the trial courtes decision until an appellate opinion is
Although the child is the subject of the litigationpublished. Meanwhile, the child, parents, and foster
the child is not a spartyZ and, depending on the lawsadoptive parents are in limbo. Some State appellate
of that State, may not have an independent right tmurts have attempted to correct this problem by
appeal. In States that have intermediate appellpt@ritizing the completion of ca$es.
courts, appeals most likely will be addressed to these
courts. In other States, the appeal will be made
directly to the State Supreme Court.

The Juvenile Court Process



The Criminal Court
Process

Conduct that rises to the /lvel of child abuse or neglet tmay constitute a cimie, depending




CPS caseworkers can assist with protecting the child
and the non-o ending parent by reporting to the

prosecutor any violation of a sno contactZ or estay
awayZ condition. In such cases, the caseworker can
encourage the prosecutor to ask the criminal court
judge to revoke the defendantes bond and return him
to jail.

PrRELIMINARY HEARINGS

e purpose of a preliminary hearing is to determine
whether there is probable cause to believe that the
defendant committed the alleged o ense and that
he should be tried on that charge. If the judgs “




evidenceZ standard in termination of parental righis is an important “gure in the childss life, has been
trials in some Statese child abuse and neglect actipadicipating successfully in a battererse intervention
It is higher still than the epreponderance or greatgrogram, is the principal breadwinner for the family,
weight of the evidenceZ standard in civil cases genaaatiythe plan is reuni“cation of all family members,
and in child abuse and neglect cases in some Statieeen a lengthy sentence would be contrary to the

case plan. A suspended sentence and probation

CPS caseworkers should know if any criminal chargg conditions consistent with the case plan, could
were ted stemming from the facts and circumstancggnance prospects for the planss succésscenario
related to their child abuse and neglect cases. \yquid not impose a “ne or othemancial burdens

caseworker will want to establish and to mainta; would interfere with the defendantss ability to
contact with the prosecutor responsible for th°§8pport the family.

charges to know when events in the case are scheduled,

whetherthe child may be called asawitness, orthe tdfraguently, a parent or other caretaker in a child
of any plea o er. e prosecutor needs to be informedbuse and neglect case will be on probation for some
of the status of the child abuse and neglect case utelated criminal o ense (e.g., a drug charge) and
case plan, and how the prosecution cantieael’ be required as a condition of probation to complete
that plan. To ensure that provisions important to thee drug treatment program successfullye threat
child and the case plan are considered, the casewadkéncarceration can be a powerful motivator for
should ask to participate in any bond hearing or pleaercoming a substance abuse habit or for changing
negotiations and in the sentencing process. Howewéer behaviors. e 0(e is gr)10(eateadinal o ens52asr
the criminal court judge may operate independently
of the juvenile court and may give little or no weight
to what the caseworker requests.

e criminal court case may be concluded well after
the disposition hearing in the child abuse and neglect
case, and its outcome can be inconsistent with the
case plan and the best resolution of the child abuse
and neglect case. e opposite also can be true, and
the criminal sentence can augment and enhance the
case plan and the prospects for a positive outcome.
In communities where the same prosecutor represents
the public interest in both criminal and child abuse
and neglect cases, there is greater likelihood of a
coordinated approach to resolving both matters. In
communities where dirent o ces are responsible

for the two types of cases, the CPS caseworker should
do as much as possible to ensure that the outcome
in criminal court complements and supports the case
plan in the juvenile case.

e desired court outcomes might vary from case

to case. For example, in a case where the motheres
boyfriend has been abusive to her and the child, the
caseworker may advocate that he be incarcerated for
the maximum period possible. On the other hand, if

Cp3nd,




Domestic Relations
Cases and Other Court




keep the child safe. However, if CPS doubts that the
parent or the court will protect the child from harm,

it may choose to “le a petition in juvenile court. In
most States, the jurisdiction of the juvenile court to

determine whether a child is abused or neglected w#
take precedence over a custody determination by the
domestic relations court. Custody and visitation
issues can be relegated to domestic relations or juvenile
court upon showing that circumstances have changed
substantially in ways that a ect the child.

Motions to change custody or visitation frequently
include allegations of child abuse as a basis for the
motion. CPS needs to address these allegations as
if they were new cases. For example, when a father
is charged with a sex o ense against his child and
there is a pending custody proceeding, the domestic
relations court, the criminal court, or both usually







Federal Parent Locator Service

e Federal Parent Locator Service (FPLS) is an automated information system maintained by thie Federal

O ce of Child Support Enforcement (OCSE). FPLS is a vast database that includes Social Security
numbers, names of employers, and information on income and personal assets. It is used by GSE to locate
persons who may be the father of a child or a parent who has a child support oblgattmption
and Safe Families Act (P.L. 105...89) requires that the resources of FPLS also be available to GPS for
locating parents in its ca®eBPLS is an invaluable resource for caseworkers who need to “nd angdl serve a
putative father or absent parent.

Some courts have developed working agreements or protocols with CSE and CPS to facilitate the
establishment of paternity, as well as the establishment and enforcement of support obligations|, and to
speed access to FPLS. ese strategies may include locating OCSE sta and computers near the juvenile




forms of domestic abuse, their children are in danger
of su ering serious physical h&atm.

CPS caseworkers should recognize that ¢[c]hildhood
exposure to adult domestic violence should not
automatically be de‘ned as maltreatmentf.Z
Instead, e[w]hatss neededfare empirical and
practice-based criteria for deciding whether or not a
child is at a heightened risk of harmZ before placing
an undue burden on the victim by removing the
child®> Once established, these criteria must be
developed into e ective screening and assessment
instruments for use in the “eld. In addition, there

is a dire need to develop greater expertise witfin
child protection agencies about domestic violence|to




Exhibit 6-1

Domestic Violence Protective Orders

Claims for protection against domestic violence sometimes are brought in conjunction with a dg

mestic

relations case, but more often they are “led separately. ese are variously known as protective prders,

restraining orders, or orders of protection. ese orders are available in every State and may req
the abusive partner:

Be evicted from the partiese residence, not return there, or not go to where the victim works
Refrain from abusing the victim;
Have no contact with the victim;

Participate in substance abuse treatment or a battererse intervention program;
Pay support.

e order also may include protection for the children and may award custody of the children and
support. Not all of these remedies are available in every State, but statutes usually authorize th

uire that

child
e court to

impose any additional terms or conditions it deems necessary for the victimes protection. In most States,

orders granting relief in domestic violence cases are limited in duration from 1 to 5 yeatrs.

Federal law also makes possession of a “rearm illegal for anyone who is subject to an active prptective

order that meets speci“ed criteria. Some States and judges go further and order defendants ag
a protective order is issued to surrender all weapons to a law enforcement agency and to not p

ainst whom
iIrchase

or possess any “rearm as long as the order remains in e ect. Possessing a “rearm also is illegal for any

individual who has ever been convicted of certain domestic violenéé crimes.

Domestic violence protection or restraining orders should be logged immediately into a Statees
registry as well as the National Crime Information Center Protection Order File, which can be ag
any law enforcement ger. ese orders are enforceable across Staté Nfiektion of the order is a

central
cessed by




Statutes governing voluntary admissions and
involuntary commitments are intended to protect the
liberty interests of patients. ey help ensure that the
decision to deprive them of their freedom is reviewed
independently and objectively and that they will not
be held against their will unless a conds“that
there is a legally su cient basis for doing so.

In some States, involuntary commitment and
voluntary admissions are the only vehicles for forcibly
placing a child in a mental health treatment facility.
In others, juvenile court judges can order that children
be admitted to such facilities as the disposition for a
delinquent or status ense.

COoNFIDENTIALITY OF CouRT RecorDs

e Child Abuse Prevention and Treatment Act



http://www.ncjfcj.org/images/stories/dept/ppcd/pdf/resguide.pdf
http://www.ncjfcj.org/images/stories/dept/ppcd/pdf/resguide.pdf

injunction is a directive or order requiring CPS te type of court that hears the case determines who
take certain actions or forbidding it from engaging isa a ected by the decision. State court appellate
speci“ed actions. decisions have the force of law only in the States in

_ . which they are issued. U.S. District Court decisions
A number of such lawsuits have been “led in receps|y only in the district in which they are issued,

years. Most have been settled by agreement of 4h& s, Court of Appeals (Circuit Courts) decisions
parties, known as a sconsent decree.2 relief 555y only in the States of that circuit. U.S. Supreme
generally has involved a commitment by CPS ¢t decisions, however, have national reach.

improve practice and service delivery in §gBUEYS. - Appellate courts of all types often cite decisions from
In most cases, the court has appointed a receivepferonly in the 724 Tw T

more commonly, a review panel to monitor and to
assist implementation of the consent decree.




Going to Court

M ost child protective services (CPS) caseworkers
are prepared to interview family members, to
conduct home visits, to document cases, and to work




belt would be demonstrative evidence. Living alotmat are particularly relevant to child abuse and neglect
with her mother, coupled with the screams and tleases include:

bruises, would be circumstantial evidence identifyin o .
the mother as the abuser. €\\ Admissions. e mother said to the CPS

caseworker, ¢l know | hit her too hard, but | will
All evidence must be both material and relevant to notdoitagain.Z e caseworkerwould be allowed
be admitted. To be material, evidence must have to testify to what the mother said, even though it
a logical connection to an issue in the case. To beis an out-of-court statement o ered for its truth,
relevant, evidence must increase the likelihood that abecause it was also the admission of a party. Such
particular fact is true. an admission is thought to be reliable because it

was against the motherss interest to make it.
e more caseworkers know about the rules of

evidence, the better they can prepare for a c&&.Excited utterances. An out-of-court statement

e burden of proof for the particular stage of the  that is made spontaneously under extreme
proceeding or type of case determines how much emotional excitement also may be admissible
evidence is enough. e judge or jury will decide as an exception to the hearsay rule. An excited
whether the credible evidence presentedesatiis utterance is viewed as trustworthy because the
burden of proof. (See Chapter 4, e Juvenile Court speakerss excitement at the time it was made is
Process, for a discussion on adjudication and thethoughtto prevent him or her fromeeting long
burden of proof.) enough to fabricate the statemente length

of time between the event and the statement is a
critical factor in determining the admissibility of

e Hearsay Rule and Exceptions
such statements.

e hearsay rule excludes evidence that is unreliab\\ Regularly kept records. Records are hearsay
Hearsay is de“ned as an out-of-court statement made because they contain second-hand information,

by someone other than the witness, whicleied for but their contents will be considered reliable and,

the truth of that statement. For example, the hearsay therefore, admissible when they are kept regularly,
rule would prevent a caseworker from test|fy|ng that a Systematica”y, and routine|y_ e regu|arity of
neighbor told the caseworker that she saw the motherthe record-keeping process by persons with a duty

hit the child with a belt. For that information to be to Supply accurate data ensures trustworthiness_
admitted, the neighbor would have to teSt|fy in court. e foundation for the admission of records is

e rule, however, does not exclude out-of-court established by the testimony of the person who
statements that are not o ered for the truth of what made the record or the custodian of the records.
was said. For example, a statement by the neighbor js exception may be applied to medical
that she heard the mother yell, «lsm going to kill you,Z records, police reports, school records, and CPS
jUSt before the childes screams would be admitted not “les. Caseworkers must be careful to record
for the truth of the statement but to show that the accurately the statements of others and their own

mother said it. e neighbor would not be testifying  opservations. e record must be as factual as
as to whether the mother actually attempted to kill or possible.

to abuse the child, only that she made the statement.
ere are other exceptions to the hearsay rule, but

ere are numerous exceptions to the hearsay rulfiey are used less commonly in child maltreatment
that admit evidence that otherwise would be hearsgkes.

ese exceptions are based on the existence of other
indications that the statements are reliable. Exceptions

Going to Court






Relatively few child maltreatment cases are adjudicated
by trial, but when one is tried, the caseworker
invariably will be called to testify or to give answers
under oath. Caseworkers also may be called to give
formal testimony at other stages of the court process,
particularly the permanency hearing, and usually at
any trial related to the termination of parental rights.

More commonly, caseworkers will have the
opportunity to testify informally regarding case plans,
the childes well-being, reasonablarts, visitation,
parental performance, and needed services at each
hearing in the case. is testimony is not under oath

and usually is delivered from the CPS counsel table
rather than from the witness stand.

Preparation for Testimony

Before every hearing, the caseworker should review
the case and be prepared to answer questions about it.
e nature of the hearing will determine the types of
guestions that may be asked. In order to prepare to
testify, the caseworker should:

€\\ Become thoroughly familiar with the facts of the
case and with the case “

€\\ Meet with the CPS attorney to discuss the case
and the particulars of the testimony, especially
any troublesome aspects;

€\ Identify key facts or points that the attorney will
want to elicit;






Every witness needs to be competent, which means
that the witness must know the etence between
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measures on their own initiative, while others may
need to be asked or encouraged to do so.

A child witness should not enter the courtroom until
it is time to testify and should be prepared in advance
for that moment and what will happen afterere

will be people present in the courtroom whom the
child has never seen, often including an armed baili

e child will be the center of attention, which may

create or heighten anxiety or fear. CPS caseworkers

(or the CPS agency attorney) should do what they

can to prepare the child for this experience. At

minimum, preparation should include visiting the

courtroom when it is not in use, practicing being

sworn in, sitting in the witness sn incluould includecjxm gr 0.0645 Tw -18the












Arriving on Time; ;

Some judges are habitually late, while others are
always on time. All of them, however, will expect
timeliness from caseworkers in the performance of

their duties, including:

€\\ Attending court hearings;
€\ Filing court reports;

€\




Working with the Courts

Jst as judges have power to initiate improvemeg¥press themselves succinctly. Most are practical and
n court practice and performance, they also candggisive, and nearly all are impatient to some degree,
formidable roadblocks to such improvements. Sopyticularly with delays, poor performance, dramatic
judges may be intentional in their determination teehavior, and excessive detail.

continue operating in familiar ways; others simpgy

[
may be unaware of alternatives, their power to m I!('g_ge? personalities are revealed over time, as are

changes, or the resources that are available to infg}ﬁﬁr work habits, knowledge, skills, commitment to

and to support e orts to improve court operationgo'ng the work well, and their proclivities regarding

e ability of child protective services (CPS) and 0particular issues or circumstances. Caseworkers who

individual caseworkers to improve the court proc&$€a regularly in the juvenile court will learn quickly

depends on their understanding judges and knowiWBiCh judges are the easiest and hardest to work with

how to work with them, to support them, and toand which ones are most likely to be receptive to
provide them with the information and tools they"nprovmg court practice.

need to do their J_ob better_. |_s_chapter deals WlthIn some States, judges are elected or appointed to
measures agencies and individual caseworkerstrggrj]uven”e court bench and sit only in that court.
pursue. In most States, however, the juvenile court is part
of a larger court system. In these jurisdictions,
UNDERSTANDING JUDGES judges occasionally may remain in the juvenile court
assignment for extended periods of time, but the
most common practice is for judges to be assigned
Almost all judges are lawyers. Most are politiciagsthat court on a periodic rotation. e length of

who had to win election or were appointed throughtge assignment may vary from as little as 1 day to
process that was at least partly political. Judges ¥arynuch as a few years. Generally, 3 to 5 years is
widely interms of their values, experience, intelligenggnsidered optimal because it takes time to learn
skills, knowledge, work ethic, receptivity to changgyout the laws governing the courtss proceedings; the
and personalities, but like other lawyers, many tenctmplexities and dynamics of child maltreatment;
be analytical thinkers. Judges focus on facts and lgekavailability and quality of the services, resources,
for cases that are presented, or problems addressgghdn interventions at the courtss disposal; the
logical progression. ey expect witnesses to ansWg{ministrative responsibilities of the role; and the

questions directly, and they want people who testifiyriad professionals who appear before the’court.
or make oral presentations to eget to the pointZ and to

Working with the Courts in Child Protection






€\\ Follow local practices and protocols regarding judge knows well. Preparing a presentation can

appropriate dress for the courtroom, for addressing be a good learning experience, particularly if the

the court, and for approaching the bench; judge is provided with good resource materials
for that purpose.

€\\ Be polite and respectful, but when the opportunity
presents itself, do not hesitate to assert stron§ky Recognize the judgess accomplishments in some
held opinions about what the judge should order way that does not appear to be currying favor
or decide in regard to a case; but, instead, may be motivational. Joining with
. . ) ~ child and parent advocates for this purpose would
€\\ Not display emotion, especially anger or disdain, lessen any appearance of impropriety. A Child
if the judge makes a decision with which CPS or  ppse Prevention Month event might be a good
the caseworker disagrees. opportunity to honor a judge.

€\\ Devise a strategy for motivating the judge to
endorse the development of a mission and goals
statement by a multidisciplinary group if the
court has none. Do the same if the court has no
rules that govern procedures or if they need to be
updated.

E ecting Change in the Court

Judges often are perceived as omnipotent, and the
idea that CPS, much less an individual caseworker,
could in"uence them to change practice may seem
fanciful. Indeed, some judges are impervious to

change, regardless of the source of the suggegl®suggest the development of model templates

or the pressure to do so. Many others, however, for court reports, reports on reasonabtets
understand that good outcomes in child maltreatment mental health assessment referrals, child support
cases require the cooperative e orts of CPS, servicereferrals, and other common forms.

providers, and the court. In several urban and

small communities, judges meet regularly with CES\ Invite a judge on a ride-along to observe the
representatives to improve procedures, policies, andrealities of being a CPS caseworker on the
practices, and to enhance services. e State Court frontline. e judge should not be assigned to a
Improvement Program and the National Council of case resulting from anyone or anything observed
Juvenile and Family Court Judges (NCJFCJ) Model during the ride-along.

Court Project have contributed to this developmen _ ,
(See Chapter 9, Court Improvement and Best Prac%k\ew,ake the judge aware of caseload demands, time
for more information on these important initiatives.) ~cONstraints, and resource and servioitsie”

%\ Ask judges to support CPSes budget request in
States where judges are not precluded from such]
activities.

For those child maltreatment courts that lack stro
judicial leadership, the following lisets suggestions
for informing and motivating promising juvenile

court judges to take leadership in constructive waysy Suggest a training event and secure the judges

endorsement. Invite the judge to help plan it,
and elicit the judgees suggestions for topics. Ask
the judge to make a presentation, and involve a
multidisciplinary group to design the training,
secure presenters, and arrange for a site. NCJFC
and the American Bar Association (ABA) Center
€\\ Invite the judge to make a presentation at a on Children and the Law (and its National Child
training for CPS caseworkers on a topic that the Welfare Resource Center on Legal and Judicial

€\\ Provide information about particular <best
practicesZ that could constitute sigamit
improvement in how the court operateserQo
help plan and implement the practice locally or
to set up a meeting of stakeholders to discuss it.

Working with the Courts in Child Protection







the caseworker or CPS should not feel powerless.
Caseworkers should request assistance from CPS
administrators and attorneys when confronting
challenging judges. Actions that can be taken to
address such problem behaviors include:

€\\ Asking the CPS attorney, supervisor, or
administrator to speak to the judge on behalf
of CPS or the caseworkers or to “le a complaint




Court Improvement
and Best Practices

n integrated and comprehensive approach liprovement Plans (PIP) to correct the weaknesses
the complex problems of families involved@nd gaps identi“ed in the CF3R.

with child protective services (CPS) and the courts ) _
is critical to achieving safety and permanency (—}J}hough CPS and related child welfare agencies are

children. Evolving Federal child welfare Iegislatigﬁe primary focus of the.CFSR and PIP, there is a
has prompted CPS and the courts to implemeﬁltear peed for collaboration with the courts for the
innovative policy and programmatic changess, following reasons:

the pioneering e orts of court and child advocat@\\ CPS performance